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REPORT 


[To accompany H. R. 1097] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 1097) for the relief of Ethel White, Frankie Ezell, and Ralph 
James, having considered the same, reports favorably thereon without 
amendment and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay the sum of $840 
to Ethel White, $420 to Frankie Ezell, and $420 to Ralph James, in 
full settlement of their claims against the United States for destruc- 
tion of land ingress and egress to and from real estate in which they 
hold a reversionary interest located at Sunflower: Bend, Tombigbee 
River, Ala. 


STATEMENT 


In the construction of a cut-off canal at Sunflower Bend, Tombigbee 
River, Ala., in 1938, the Corps of Engineers isolated property in which 
the claimants held a reversionary ‘interest by destroying the land 
access to the property. Claimants negotiated with the Engineer 
Office for the payment of compensation ‘for this damage to their in- 
terests. An offer of settlement of $5 per acre was made by the Engi- 
neer office and accepted by the claimants, but the claimants were 
never paid. When the claims were finally transmitted to the General 
Accounting Office in 1950, they were disallowed since the statute of 
limitations had run out. The negotiations with the Engineer office 
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did not halt the running of the statute of limitations, for, in order to 
effect payment, the claim had to be filed with the General Accounting 
Office within 10 years of the date of accrual. 

The Department of the Army, in reporting on the bill, recommends 
enactment of this legislation. The Department points out that the 
claimants negotiated with Government representatives and, since 
‘fn most cases negotiations of this kind usually terminate in settle- 
ments,” it is quite possible that the statutory period was allowed to 
run through no fault on the part of the claimants. The Department 
also points out that the recommended amount represents the share of 
the claimants in the diminution in value of the land in which they 
hold reversionary interests. 

The committee feels that these claimants are entitled to compensa- 
tion for the deprivation of their property right. The claimants may 
be excused for their failure to file their claims with the proper Gov- 
ernment agency within the time limit in view of the advanced stage 
to which their negotiations had progressed with the Government 
agency most immediately involved. Further, the committee has 
already approved one private bill (H. R. 1099) which awarded com- 
pensation to another person whose land was damaged in this same 
operation. The committee therefore recommends favorable considera- 
tion of this legislation. 

Appended to this report is the report of the Department of the 
Army referred to earlier and a letter addressed to the sponsor of the 
bill from the Comptroller General of the United States. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., September 31, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Crevier: Reference is made to your request to the Department of 
the Army for an expression of views with respect to H. R. 1097, Eighty-second 
Congress, a bill for the relief of Ethel White, Frankie Ezell, and Ralph James, 

The Department of the Army has considered the above-mentioned bill. 

The purpose of this measure is to direct the Secretary of the Treasury to pay to 
Ethel White, Jackson, Ala., the sum of $1,453.20; Frankie Ezell, Jackson, Ala., 
the sum of $726.60; and to Ralph James, St. Louis, Mo., the sum of $726.60. 
These sums are to constitute full settlement for all claims against the United 
States for damages to real property occasioned by the operations of the Corps of 
Engineers in constructing a cut-off canal at Sunflower Bend, Tombigbee River, 
Ala. The damages referred to consisted of destruction of land ingress and egress 
to and from the real estate which is the subject of the bill. 

In the prosecution of the above-named project, the Corps of Engineers cut off 
this property in such a fashion as to form anisland. Negotiations toward payment 
of compensation for the destruction of land access were carried on but did not 
culminate in a settlement. A claim for damages was submitted to the General 
Accounting Office on May 15, 1950. This Department recommended that the 
claim be allowed in the sum of $2,906.40 which did not inelude the one-fifth 
interest in the heirs of James Nichols. The heirs of James Nichols were recom- 
mended for exclusion since they did not present a claim. Payment of interest at 
the rate of 6 percent was recommended from the date of completion of the canal of 
March 29, 1938, to the date of the claim. This added $1,226.40 to the claim and 
brought the total of the claim to the above-named sum. The General Accounting 
Office disallowed the claim on the ground that it was barred by the statute of 
limitations. 

The sum of $2,906.40 recommended for payment as a claim was based on the 
diminution in value of 354 acres of land. The actual difference in value, before 
and after the cutting off of land access, was $2,100, and the remainder of the sum 
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was interest. Claimants, however, owned only a four-fifths share of the whole 
affected area and the ratable share, therefore, was collectively $1,680, plus interest. 

Information is not available as to the reasons why the claimants did not file a 
claim with the General Accounting Office within the statutory 10-year period. 
It is felt, however, that in view of such cireumstances as are known there is an 
equitable basis for waiving the statutory period. The claimants negotiated with 
Government representatives concering the claim and since in most cases negoti- 
ations of this kind usually terminate in settlements, it is quite possible that the 
statutory period was allowed to run through no fault on the part of the claimants. 

In view of the foregoing, it is believed that the claimants are equitably entitled 
to reimbursement for the damages which were suffered as a result of governmental 
construction activities. However, it is felt that such reimbursement should be 
limited to the amount of damages actually sustained, or $1,680, to be divided as 
follows; $840 to Ethel White; $420 to Frankie Ezell; and $420 to Ralph James. 
There is no justification for the payment of the 6-percent interest being sought by 
the claimants, interest which, when added to the foregoing $1,680, would equal 
the sum of $2,906.40 set out in H. R. 1097, This interest accrued as a result of 
the claimants’ laches, and it is believed that setting aside the bar of the statute of 
limitations constitutes extremely fair treatment of the claimants in the light of 
all the circumstances. 

Accordingly, the Department of the Army recommends that H. R. 1097 be 
amended to provide for an award to the claimants in the amount of $1,680, to be 
distributed as indicated above, and that, so amended, it be enacted into law. 

The fiscal effect of this measure amended as recommended would involve the 
expenditure of Federal funds in the amount of $1,680. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
Frank Pace, Jr., 
Secretary of the Army. 


CoMPTROLLER GENERAL OF THE UNITED SraTEs, 
Washington, August 16, 1950. 
Hon. Frank W. Borkx1n, 
House of Representatives. 


‘My Dear Mr, Boykin: Further reference is made to your letter of July 24, 
1950, and enclosures, acknowledged July 28, relative to the claims of Mrs. Ethel 
White et al., and of Mrs. Annie P. Allen, for alleged damages to their property 
by reason of the construction in 1937 and 1938, of the Sunflower Bend cut-off 
canal project on the Tombigbee River, Ala., the former of which was the subject 
of office letter of June 14, 1950, to you. There has also been received your letter 
of July 26, and enclosures, relative to the claim of Sallie Bush, for alleged damages 
to her property arising out of the same matter. 

Briefly, it appears that the construction of the Sunflower Bend cut-off canal 
was performed by the Mobile district, United States Corps of Engineers, Depart- 
ment of the Army, under the authorization of the River and Harbor Act of August 
30, 1945 (49 Stat. 1033, 1034). The work was done between November 9, 1937, 
to March 29, 1938. The claim here involved arose from the loss of access by land 
to the claimants’ properties resulting from the project. 

The claim of Ethel White involves 354 acres. The record indicates, however, 
that the time of the alleged damage she was not the sole owner of the property 
but that it was owned by her and several others, and that two of her coowners 
authorized her to act for them in the matter. The claim of Sallie Bush involves 
118 acres, and that of Annie P. Allen, which was made by her in her capacity as 
administratrix of the estate of her deceased husband, Charles C. Allen, relates 
to 95 acres. The record indicates that the parties took the matter up at the time 
with the United States engineer office at Mobile. It further indicates that the 
engineer office made an offer to pay damages at the rate of $5 an acre which was 
accepted by Ethel White and two of her coowners in the claim filed by her, and 
by Sallie Bush and apparently by Charles C. Allen. However, it further appears 
that, although the matter was taken up by the parties at various times, until 
apparently in 1942, with the engineer office, no payments were made. The record 
indicates that nothing further was done in the matter until some time in 1948 
and 1949, when—apparently after the claim in the White case was renewed in 
October 1948, that in the Allen case was renewed in September 1949, and that in 
the Bush case was renewed in November 1949—the matter was reopened by the 
engineer office. 


Y 
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The claims were transmitted by the Chief of Engineers to the Claims Division 
of the General Accounting Office for settlement—the Allen claim on April 4, 1950, 
the Bush claim on April 5, 1950, and the White claim on June 5, 1950. Shortly 
prior thereto, on February 16, 1950, there was received from Mrs. Allen a letter 
of inquiry relative to the matter. It was administratively reported that the 
damages resulting from the diminution in the value of the land in the White case 
were $2,100, but that excluding therefrom the interest of the heirs of James 
Nichols, hereinafter referred to, they were $1,680, plus $1,226.40 interest, or a 
total of $2,906.40 in the White case ; $550 plus $387.75 interest, or a total of $937.75 
in the Allen case; and $700 plus $504 interest, or a total of $1,204 in the Bush ease. 

As indicated in said Office letter of June 14, to you, the Allen claim was denied 
because it had not been filed in this Office within the period prescribed in the act 
of October 9, 1940, 54 Statutes 1061, quoted in said letter—that is, within 10 
years after the date the claim first accrued. The White and the Bush claims 
were denied for the same reason. 

You state that the claims were filed with the engineer office at Mobile within 
the 10-year period and that other similar claims have been paid, and suggest that, 
therefore the present claims should be allowed. However, while apparently, the 
claimants filed claims promptly with the United States engineer office, no claims 
or communications in the matter—except Mrs. Allen’s letter received here Feb- 
ruary 16, 1950—reached this Office until they were transmitted here by the Chief 
of Engineers more than 10 years after they accrued. Likewise, Mrs. Allen’s said 
letter was not received here until after the expiration of the 10-year period. Hence, 
since the act of October 9, 1940, requires that claims cognizable by this Office be 
received here within 10 years after the date of accrual—which in this case was 
not later than March 29, 1938, and since the claims were not received here within 
the prescribed period, there is no proper basis for their allowance by this Office. 
With respect to your reference to the allowance of other similar claims, the record 
here shows that one other such claim, namely, that of Missouri Fields, as adminis- 
tratrix of the estate of Alex Fields, deceased, was transmitted here by the Chief 
of Engineers on January 17, 1949, and was allowed in the amount of $945 by the 
Claims Division of this Office by settlement No. 1748664, dated May 16, 1949. 
In view of the provisions of the act of October 9, 1940, such action was, of course, 
erroneous and was no doubt inadvertent, and cannot be considered as a precedent 
for allowance of the claims here involved. 

You also ask, if the claims may not be paid through regular procedure and if 
private bills for their payment be introduced, whether this Office would recom- 
mend approval of such bills. In reply, you are advised that if relief should be 
sought by private bill, this Office would, on the present record and in view of all 
the circumstances, interpose no objection thereto. However, in this connection, 
and for your information, the record indicates, as above stated, that at the time 
of the alleged damage the 354 acres involved in the Ethel White claim were not 
owned entirely by her but were then owned by the following: Ethel White, her 
brother, James Nichols; her sister Frankie, now Frankie Ezell; and her nephew, 
Ralph James. The record further indicates that James Nichols subsequently 
conveyed his interest to his sister Ethel on December 14, 1940, and that he died 
April 20, 1950. His heirs are not shown nor does it appear that administration 
has been had on his estate. The interest of Ralph James, which was acquired by 
inheritance from his mother, Olga, who died in 1922, appears to be subject to the 
life interest therein of his father, N. Dennis James, as the surviving husband of 
Olga, and an interest acquired by the owners by inheritance from Willie Kennedy, 
a sister who died in 1932, appears to be subject to the life interest of her surviving 
husband Frank Kennedy. 

The enclosures transmitted with your letter are returned herewith. There is 
also enclosed herewith a copy of Office letter of today to Mrs. Ethel White, in 
reply to her letter of July 17, 1950. 

Sincerely yours, 
LInDsaAyY WARREN, 
Comptroller General of the United States. 
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